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| Appellant Respondent

The Assistant WM/s Pacifica Lakeside New Address:

Commissioner, CGST, Developers LLP, /s Pacifica Lakeside Developers LLP,
Division-VII, 311, Iscon Mall, Above Star Nr Mann Party Plot, B/H Rajpath Club,
Ahmedabad South India Bazar, Jodhpur, 4-5, Sigma Corporate-l, Sindhu Bhawan

dTerdT @1 AT Td Ul Name & Address of the Appellant / Respondent

Satellite, Ahmedabad-380015 | Road, Bodakdev, Ahmedabad, Gujarat,
380059 '
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Any person aggrieved by this Order-in-Appeal may file an appeal to the appropriate authority in the following

National Bench or Reigional Bench of Appellate Tribunal framed under GST Act/CGST Act in the cases where
one of the issues involved relates Lo place of supply as per Section 109(5) of CGST Act, 2017.

State Bench or Area Bench of Appeliate Tribunal framed under GST Act/CGST Act other than as mentioned in
para- (A)(i) above in terms of Section 109(7) of CGST Act, 2017

Appeal to the Appellate Tribunal shall be filed as prescribed under Rule 110 of CGST Rules, 2017 and shall be
accompanied with a fee of Rs. One Thousand for every Rs. One Lakh of Tax or Input Tax Credit involved or the
difference in Tax or Input Tax Credit involved or the amount of fine, fee or penalty determined in the order
appealed against, subject to a maximum of Rs. Twenty-Five Thousand.

Appeal under Section 112(1) of CGST Act, 2017 to Appellate Tribunal shall be filed along with relevant
documents either clectronically or as may be notified by.the Registrar, Appellate Tribunal in FORM GST APL-
05, on common portal as prescribed under Rule 110 of CGST Rules, 2017, and shall be accompanied by a copy
" of the order appealed against wilhin scven days of filing FORM GST APL-05 online.

Appeal to be filed before Appellate Tribunal under Section 112(8) of the CGST Act, 2017 after paying -
(i)  Full amount_of Tax, Interest, Fine, Fee and Penalty arising from the impugned order, as is
admitted/accepted by the appellant, and
(ii) A sum equal to twenty five per cent of the remaining amount of Tax in dispute, in addition to the
amount paid under Section 107(6) of CGST Act, 2017, arising from the said order, in relation to which
the appeal has been filed.

“The Central Goods & Service Tax { Ninth Removal of Dilficulties) Order, 2019 dated 03.12.2019 has provided
that the appeal to tribunal can be made within three months from the date of communication of Order or

date on which the President or the State President, as the case may be, of the Appellate Tribunal enters
office, whichever is later.
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For claborate, detailed and lalest provisions relaling to filing of appeal to the appellate authority, the
appellant may refer to the website www.cbic.gov.in.
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ORDER IN APPEAL

The Assistant Commissioner, CGST, Division-VII Ahmedabad SouthE
(hereinafter referred to as the ‘Appellant/Department’) in terms of Review Order
No. 20/2023-24 dated 12.05.2023 issued under Section 107 of the CGST Act, 2017,
has filed the present appeal offline in terms of Advisory No.9/2020 dated
24.09,2020 issued by the Additional Director General (Systems), Bengaluru. The
appeal is filed against Order No. WS07/0&A/GST/0OI0-06/AC-RAG/2022-23 dated
17.11.2022 (hércinaﬁ:er referred to as the Tmpugned Order) passed by the
Assistant Commissioner, CGST, Division VII, Ahmedabad South (hereinafter

' referred to as the ‘Adjudicating Authorit-y’) to M/s. Pacifica Lakeside
Developers, 311, Iscon Mall, Above Star India Bazaar, Jodhpur, Satellite,
Ahmedabad 380 015 (hereinafter referred to as the ‘Respondent’),

2. Briefly stated the fact of the case is that the Respondent is
registered under Service Tax Registration No.AAPFP2563GSDO001 for providing
taxable services under sub-clause (105) of Section 65 of the Finance Act, 1994.
On audit of records of the Respondent by the CGST Audit officers for the period
from 2014-15 to June 2017 and as per FAR No. 535/2018 dated 04.12.2018
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| on verification of TRAN-1 and ST-3 Returns for the period April-

#2017, the Respondent has wrongly carried forward the closing balance

inadmissible as per proviso to Section 140(1) of the CGST Act, 2017; the
Respondent agreed to the audit objection and reversed the ITC amount of
Rs.37,167/-, however denied to pay the interest stating that they never utilised
it.

(i)  further on verification of TRAN-1 and reconciliation it was obscrved that
the Respondent had carried [orward the credit of Rs. 78,46,931/- on the inputs
held in stock in Table 7A, on which the CENVAT was not available in the
Service Tax Regime in TRAN-1 as transitional credit.  The Respondent could
not justify as they were not maintaining any inventory of stock and whatever
stock that has been shown in table 7A denotes the stock that has already been
used in under construction buildings. ’I‘hus,.the transitional inputs already
uscd in construction and contained in works in progress as on 30.06.2017 is
inadmissible in licu of proviso Section 140(3) read with Section 2(52) of the

CG8T Act, 2017.

3. In response to said TRAN-1, a SCNs were issued to the Respondent

staling as to why -
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(1) An amount of closing balance of Rs.37,167/- wrongly carried forward of
< Credit of KKC as reflecting in the ST-3 return filed for the period bj' Apr-Jund
" 2017-18, in TRAN-1 as transitional credit should not be demanded/ recovered
under Section 73(1) of CGST Act, 2017 read with Rule 121 of CGST Rules, 2017.
As the said assessee had reversed the differential amount of Rs.37,167/-, why
the said amount of Rs.37,167/- should not be appropriated under Section 73 of

the CGST Act, 2017 read with Rule 121 of the CGST Rules, 2017.

(i)  An input tax credit amount of Rs.78,46,931/- wrongly taken in lable No.7
of TRAN-1, 'should not be demanded/recovered under Section 73(1) of CGST Acl.
2017 read with Rule 121 of CGST Rules-2017.

(iii)  Interest at applicable rates uncder Section 50(3) of the CGST Act, 2017
should not be demanded and recov’ered_ from them on the wroﬁgly carried
Sforward of the élosing balance of credit of KKC and wrong credit taken in TRAN-
1, as narrated at (i) & (ii) above. = -

(iv)  Penalty should not be imposed upon them under Section 125 of the CGST
Act, 2017.

4. The adjudicating authofity vide his impugned order had found that;-
(i) the interest in respect of credit of KKC availed, is-chargeable in those
cases where the Input Tax Credit have been wrongly availed and utilised but in
the present situation, the service provider has not utilised the ITC therefore,

the interest cannot be charged {rom them.

the project was under construction stage as on 01.07.2017 and the
bondent has correctly availed the ITC on the inputs contained in the under

struction buildings as they have paid- GST on supply of services.

In view of the aforesaid grounds, the adjudicating authority held that the
Respondent has correctly carried forward the ITC of Rs.78,46,931/- in their
TRAN-1. The adjudicating authority had accordingly dropped the proccedings
initiatedvagainst the Respondent. A '

5. During Review of the both the ‘Impugned Order dated 17.11.2022 the
department has observed that the impugned ordcr is not legally tenable and proper

on the following grounds:

- that the adjudicating authority has simply accepted the contentions of the

noticee that they have taken the eligible credit of Rs. 78,46,931/~, taken in

table No 7 of TRAN-I and simply accepted the noticee’s reliance of OIA No.
AK/ADC/ GST/ 522/ RGD-APP/2021-22 dt 31.12.2021 in the case of M/s

Godrej Greenview Housing Ltd. wherein it was held that credit on inputs TMT
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bars held in stock and/or used in the under construction building(WIP)as on
appointed date of 01.07.2017 is eligible credit under Section 140(3) of CGST -
Act,2017 and held that the appellant has correctly transited the ITC to the

GST regime;

- It appears that the adjudicating authority has not correctly appreciated the Section
140(3) of the CGST Act, 2017;

- The contention of the assessee does not appear to be correct as a building under
construction being attached to earth cannot be called "goods" in terms of definition
as per Section 2(52) mentioned above and in terms of various case laws under

erstwhile Central Excise Act, 1944;

- the condition no. (v) as mentioned in Section 140(3) has also not been fulfilled. It
may be noted that the registered person who is eligible for any abatement under

this Act (CGST Act) cannot claim the above said Credit on input contained in their

finishéd goods or semi-finished goods. As the said assessee was eligible for

T Wy,
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o sy YeNabatement under this Act, therefore the assesses were not eligible to take credit

L)

1 inpul i.e. finished goods or semi-finished goods;

hat the credit of inputs Cement and TMT Bars are used for construction. of

buildings which is an immovable property. Therefore, in view of above criteria

— meﬁtioned in Section 17-of the CGST Act, 2017, the decision of the adjudicating
authority that the noticees’ have correctly availed the transitional credit of Cement
and TMT Bars used in the construction of Building, does not appear to be legal and

proper;

- the adjudicating authority should have considered the Section 17 of the CGST Act,
2017 which clearly restrict the eligibility of input tax credit in’ the case of
inputs/input services used for construction of an immouvable property. (other than
plant or machinery) and should have confirmed the demand of input tax credit of

Rs.78,46,931/- made in the show cause notice;

- they further pray to set aside the impugned order dated 17.11.2022; passed by

the Assistant Commissioner, Commissioner, CGST, Div-VII, Ahmedabad South.

Personal Hearing:

6. Personal Hearing in the matter was fixed/held on 21.11.2023 wherein
Mr. Nirav Pankaj Shah, Advocate appeared on behalf of the Respondent and stated
tHat TRAN-1 is filed for the services provided for under construction buildings. The
appecal of the dg:part;mént is mainly on the ground that TRAN-1 credit is not

admissible since the - same is availed on immovable property, which is a mis
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interpretation of the law. He further submitted that the appeal is filed on ST-4

Lo

therefore on technical ground also Depai‘tmental Appeal is not maintainable e

further submitted additional submissions and requested to reject the Departmental
. Appeal. Accordingly, the Respondent has submitted their reply/submissions dated

nil as under -

% The Respondent placéd reliance on the OIA passed by the Additional
' Commissioncr; COET Raigad in case ofiM/s. Godrej Greenview lousing
Ltd. wherein under the similar circumstances the inputl tax credit was
allowed to be transitioned and that order was upheld by the Commissioncr
(Appéals) in favour of the assessee;

¢ The adjudicating authority has cdrrectly issued the OIO dated 17.11.2022 °
which is legally valid and correct. There is no substance in the appeal filed
by the Revenue Depar'tment on the Jollowing grounds which arc

- independent and without prejudice to cach other;

% The appeal filed by the department is in form ST-4 which is a form of filing
the appeal before the Commissioner (A). However, in the present matter
the dispute is pertaining to a period from July 1t 2017 and therefore
pertaining to GST. The revenue department has filed the present appeal
under the incorrect law and incorrect form,; -

¥ The revenue department cannot aipprobate and reprobate [or the samc,
issue. The Respondent is engaged in providing construction services; in

. service tax regime also they were eligible to claim cenvat credit of cligible

inputs, input services and capitél goods and similarly in GST regime the
‘Respondent is eligible to claim input tax credit of eligible inputs, input
services and capital goods. Once the services provided are considered as a

taxable service liable to GST then at the same time the revenuc cannol

contend that the stock held by the Respondent are immovable propertics.

# The revenue department has no authority to recover transitional credit
‘under Section 73 of the CGST Act, 2.017; As per the statutory provisions
that the recovery proceedings can be initiated only in a case where the tax
has not been paid or short paid or erroncously refunded, or where input
tax credit has been wrongly availed or utilized for any reason. Therelore it
is necessary to understand that whether the tf_ansitional credit would be
covered . within the meaning of inpul tax credit.

“ Appellant cited the case law of The Hon’ble Jharkhand High Court in casc
of Usha Martin Ltd. in their favour where as it stands today and is clear
that for transitional credit proéeedings cannot be initiated under Scction
73 of CGST Act, 2017 and the appeél'fiied by the department is liable to be

dismissed.
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< Since no recovery proceedings can be initiated there is no question of
levying interest under Section 50'(3) of the CGST Act, 2017 and penalty
under Section 125 which is general in nature. )

Discussion and Findings :

7 I have carefully gone through the facts of the case, grounds of
appeal, submissions made by the Respondent’ in the Appeals Memorandum as
well as through additional submission’s and documents available on record. It
is observed that the Recspondent has availed the transitional credit of Total
Rs.78,46,931/- by liling TRAN-1 in their electronic credit ledger in respect of
inputs viz. cement, steel bar, etc held in stock on appointed day and which are
contained in their semi-finished and finished goods, under the provision of
Section 140(3) of CGST Act, 2017.

8. Show Causc Notice was issued to them in this regard. Thereafter,
the Adjudicating Authority has passed the impugned order on 17.11.2022 and
dropped the procecdings iniLiated against Respondent vide OIO No.
WS07/0&A/GST/010-06/AC-RAG/2022-23 dated 17.11.2022. Accordingly,

- In this case, tﬁe transitional credit of Rs.78,46,931/ - availed by the
pondent’ on the inputs contained in semi—finished or finished goods held in
~Stock J:on the appointed day was held inadmissible and ordered for recovery. It
is observed that transitional credit availed by the Respondent’ was held
inadmissible under Section 140 (3) of CGS;I‘ Act, 2017. For better appreciation-

of facts, 1 refer to Section 140 (3) of CGST Act, 2017 as under:

Section 140 (3) of CGST Act, 2017:-

A registered person, who was not liable to be'registered under the existing

law, or who was engaged in the manufacture of exempted goods or provision

of exempted services, or who was providing works contract service and was

availing of thé benefit of Notification No. 26/2012-Servjce Tax, datedvthc

20th June, 2012 or a first stage dealer or a second stage dealer or a

‘rcgistered importer or a depot of a manufacturer, shall be entitled to take, in

his clectronic credit ledger, credit of eligible duties in respect of inputs held:

in stock and inputs contained in semi-finished or finished goods held in -
. stock on the appointed day, within such time and in such manner as may

be prescribed, subject to] the following conditions, namely:—

(i) such inputs or goods are used or intended to be used for making

taxable supplies under this Act;
(i) the said registered person is cligible for input tax credit on such

inputs under this Act;
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(iii) the said registered person is in ‘possession -of invoice or other
prescribed documents evidencing pa{ymcnt of duty under the existing
law in respect of such inputs;

(iv)  such invoices or other prescribed documents were issued not carlicr
than twelve months immedialely preceding the appointed day; and

(v) the supplier of services is not eligible for any abatement under this
Act: ' '

- 9(ii). As the supply of service in relation to construction of residential

complex also involves transfer of "land /undivided share of land" which do not
attract GST, the value of such land/ undivided share of land shall be deemed '
to be 1/3rd of the total amount charged for such supply. As such GST on
Residential Complex |for which a part’ or total
considerationi is received prior to issue of a completion/occupancy certilicate
‘or its first occupancy, whichever is carlier],. shall be 2/3rd of the total
consideration charged for such supply (thus GST payable on a Flat/Housc/
Complex would works out to be 12% of the totél:éonsideration inclusive ol the
value of land/ undivided share of land). As such I''C claimed of Rs.78,46,931/-
on the inputs containe.d in their finilshed goods or sémi-finished goods (i.c.
building under development) held in stock on the appointed day is not found Lo
be admissible as per condition mentioned at above
condition (v) of Section 140(3) of the CGST Act,2017.

(i) It is seen that in the case of M/s R.B. Construction Company
9 (23) G.S.T.L. 429 (App. A.A.R.-GST), Appellate Authority For Advance
ihg Under GST, Gujarat, has held as under:- '

10.6 Section 2(52) of the CGST Act, 2017 and the GGST Act, 2017
" defines the term 'goods' as every kind of movable property other than
money and securities but includes actionablé claim, growing crops, grass
and things attaéhed to or forming part of the land which are agreed Lo be
severed before supply or under a contract of supply. The work of the
appellant falls within ‘the definition of 'works‘ contf’aqt’} as given under
Section 2(119) of the CGST Act, 2017 and the GGST Act, 2017,
’I‘hefefore, even if the contract of the ap’pelllant was on work-in-process
stage on the appointed day, the same would not be covered within the
terms 'semi-finished or [inished goods' as the term 'goods' covers

movable property and not immovable property.

10(ii). In view thereof, the Respondent is not entitled to avail input tax

credit in respect of inputs held in stock and inputs contained in semi-finished
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or finishéd goods held in the stock under sections 140(3) of the CGST Act,

2017. As per Section 2(59) of the CGST Act, 2017, inputs means any goods
other than capital goods used or intended to be used by a supplier in course of
furtherance of business. Whereas as per Section 2(52)of the said Act "Goods"
means every kind of movable property other than money and securities but
includes actionable claim, growing crops, grass and things attached to or

forming part of the land which are agreed to be severed before supply or under

a contract of supply.

11. I further refer the letter F.N0.381/274/2017, dated 27-2-2018 issued
by the Directorate General of Audit, New Delhi. The said lctter was issued in a
case of | M/s. ABC wherein it was noticed during' the audit that the said
asscssec has taken transitional credit of inputs (bricks, TMT bars and rods,
cement etc) held ing stock as on 30-6-2017 as well as on inputs contained in
their building under development: The DG (Audit), referring to the provisions of
Section 140 (3) of CGST Act, 2017 clarified as under;

As per Sectiorlt 2 (59) of the said Act, ‘inputs’ means any goods other than
capital goodsi used or intended to be used by a supplier in course of
furtherance of business. As per Section 2 (52) of the said Act, Goods’
means every icind of movable prbperty other than money and securities but
includes actionable claim, growing crops, grass and things attached to or

forming part of the land which are agreed to be'severed before supply or

ynder a contract of supply. M/s. ABC referred to Section 140 (3) of the
CGST Act, 2017 and submitted that they cvailed the credit of Rs.59.24
lakh in Tran 1 against the inputs contained in their finished goods or semi
finished goods (i.e. their bufldings under development) held in stock on the
" appointed day. The contention of the assessee does not appear to be
correct as a building under construction being attached to earth cannot be
called ‘goods’ in terms of definition as per Section 2(52) mentioned above
and in terms of various case laws under erstwhile Central Excise Act,
1944.. Therefore it is appears that in the casé of building construction, the
transitibnal credit of inputs already used in construction and contained in

WIP as on 30-6-2017 is not admissible.

C12(i). In view of above, the provisions of Scction 140(3) of CGST Act, 2017
allows transitional credit of inputs contained in semi-finished and finished
goods in stock as on appoin‘te'd day only to the specified class of persons.
However, clarification issued by DG (Audit) categorically rules out transitional
credit of inputs already used in constructien of building in stock and contained

in work in progress as on 30-6-2017 on the ground that such buildings does
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not fall under the definition of ‘goods’ given under Section 2(32) of CGST Act,

* : AAdsuedntan ‘ .
2017 under which ‘goods’ is defin€d to, meéan only movable property.

o et B

12(i1). | Concurrent reading of Section 140(3) of CGST‘ Act, 2017, Section
2(52) of CGST Act, 2'0_17 and clarification issued by DG (Audit) leads that; the
term "goods’ given under Section 140 (3) of CGST Act, 2017 means cvery kind
of movable property. Therefore, to qualify for availing transitional credit of
cligible duties of input contained in semi-[inished or finished "goods’ in terms of
Scction 140(3), such gobds ought to be movable goods. In this.case, transitional
credit of Rs.78,46,931/- vias availed on inputs already used in such buildings/
structures and contained in under construction .buildings /structures (work-in-
progress). Such buildings/structures are undoubtedly immovable goods. Since
Section 140(3) read with Section 2(52) allows transitional credit only on inputs
used finished/ SCHl-i-filliShed_ goods of movable nature, transitional credit of
Rs.78,46,931/- availed on inputs used in such buildings/structures is not
admissible. The regiétered person who-is eligible for any abatement under
CGST Act cannot claim the credit under reference in view of the condition (v) of
Section 140(3) of CGST Act, 2017.

13. The interest is levied on “ineligible ITC availed and utilized” under
Section 50 of CGST Act, 2017. Therefore, interest is leviable in the present
case. The Respondent is also liable for penalty under, Section 125 of CGST Act,
2017 for contravention of the provisions of ,S.ection 140 of CGST Act, 2017.

Hence, penalty is also imposable upon the Respondent.

14 In view of above discussions, the appeal filed by the ‘Department/Appcllant’ is

allowed and the impugned order passed by the adjudicating authority is set asidc.
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The Appeal filed by ‘Department’ stand disposed off in above terms.

e
AW e 3
(Adesh %u&nar Jain)
Joint Commissioner (Appecals)

Date: .11.2023
Attested :

oo
(Vijayalalishmi V)

Su'pé%i11telqde11t (Appeals)
Central Tax, Ahmedabad.
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By R.P.A.D.
To,

To, ; ,
The Assistant / Deputy Commissioner, Appellant
CGST, Division - VII, Ahmedabad South.

M/s. Pacifica Lakeside Developers LLP
311, Iscon Mall, Above Star India Bazaar
Jodhpur, Satellite, Ahmedabad-380015.

Copy_to:

1. The Principal Chief Commissioner of Central Tax, Ahmedabad Zone.
2. The Commissioner, CGST & C. Ex., Appeals, Ahmedabad.

3. . The Commissioner, CGST & C. Ex., Ahmedabad-South.

4, The Dy./Asstt. Commissioner, CGST, Division-VII, Ahmedabad South.
2}6 Superintendent (Systems), CGST Appeals, Ahmedabad.

&7 Guard File.

7. P.A, File.
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